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Minutes
Zoning Board of Appeals Meeting
October 10, 2019
Performing Arts Center, North Reading High School

Present: lim Demetri, Jennifer Platt, Joe Keyes, Bill Bellavance and Attorney Barbara Carboni, K. P. Law

Chairman, Mr. Demetri, opened the meeting. He began by making an announcement that the Zoning
Board members were having a meeting, not a public hearing, and that no input would be taken from
anyone other than members. The meeting was scheduled to discuss whether to appeal the decision of
the DHCD, Department of Housing and Community Development to the HAC, Housing Appeals
Committee. Mr. Demetri reviewed what went on at the meeting of August 22, 2019, and the vote that
was taken to invoke “safe harbor”. After that hearing, the applicant appealed to the DHCD. The DHCD
then had 30 days to render their decision, which they did (a copy of the decision is attached). The ZBA
meeting tonight is to decide whether to appeal that decision. Mr. Demetri gave his opinion which was
to appeal to HAC because he felt the board should do its due diligence and that the DHCD’s decision be
based on all the facts and not a technicality. Ms. Platt agreed with Mr. Demetri and said she also feels
the Board should do their due diligence. Mr. Keyes asked about the date the decision from DHCD was
received, October 4™, and this being the 10™, if they were already into the 20 days. Chair deferred to
Town Counsel, who advised voting tonight just to be safe. A letter was received from Regnante, Sterio
LLP, dated 10/10/19 urging the Board not to appeal and their reasons why (a copy is attached).

Mr. Keyes made a motion that the Zoning Board of Appeals authorize Town Counsel to appeal, to the
Housing Appeals Committee, the decision of the Department of Housing and Community
Development, dated October 4, 2019, finding that the Board had not met its burden of proof
concerning the 1.5% “safe harbor” General Land Area Minimum under 760 CMR 56.03(3)(b), and that
the Board had ot met its burden of proof concerning the 10% “safe harbor” Housing Unit Minimum
under 760 CIMI§ 56.03(3)(a). Mrs. Platt seconded the motion. There was no more discussion; and the

vote was 3- favor of thd motion.
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List of documents attached

Letter from Regnante Sterio LLP, dated 10/10/19

Re: Town of North Reading — Chapter 40B Safe Harbor Claim, Comprehensive Permit Application: Elm
Street Apartments

DHCD decision dated 10/4/19

Re: 20 Elm Street, North Reading, Notification of General Land Area Minimum as Defined under 760
CMR 56.03(3)(b) and Notification of Housing Unit Minimum (10% of Total Housing Units) as defined

under 760 CMR 56.03(a)



Regnante Sterio LLP

Attorneys at Law

Theodore C. Regnante Edgewater Office Park Angie Guarracino
James F. Sterio (ret.) 401 Edgewater Place, Suite 630 Jesse D. Schomer
David J. Gallagher Wakefield, Massachusetts 01880-6210 Neil L. Cohen
Michael P. Murphy Telephone (781) 246-2525 Jo-Ann M. Marzullo
Robert P. Yeaton Telecopier (781) 246-0202 Sarah E, Eckert
Seth H, Hochbaum Website: WWww.regnante.com

Paul G. Crochiere €-mail: jschomer@regnante.com

October 10, 2019
VIA E-MAIL & HAND DELIVERY
Town of North Reading
Zoning Board of Appeals
Attn: James Demitri, Acting Chair
35 North Street
North Reading, MA 01864

Re:  Town of North Reading — Chapter 40B Safe Harbor Claim
Comprehensive Permit Application: Elm Street Apartments

Dear Board Members:

As you know, this office is legal counsel to NY Ventures, LLC (“Applicant™), the applicant
in the above-referenced Chapter 40B Comprehensive Permit application presently before the
Board (“Application™). You are of course also aware that by letter dated October 4, 2019, the
Department of Housing and Community Development (“DHCD”) issued its determination with
respect to the Board’s claim of safe harbor pursuant to 760 CMR 56.03(8)(a) (“DHCD Decision”),
finding and ruling in the Applicant’s favor and against the Board with respect to the Board’s claim
of safe harbor on the basis of both housing unit minimum (“HUM™) and general land area

minimum (“GLAM?),

defect, which could be the basis to invalidate any action taken by the Board this evening with
respect to the Application.



Letter to North Reading Zoning Board of Appeals
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reasoned that it was not necessary to make formal findings as to the exact required adjustments to
GHAC.

In the days since the issuance of the DHCD Decision, there have been attempts, both by
members of the public and by Town officials, to spin the outcome of the DHCD Decision as an
“expected” result, and to argue that the reason why the Board’s claim of safe harbor was rejected
by DHCD was not because the Board’s clajm was fallacious, but rather because the Town had
insufficient time and/or resources to investigate this issue. We respectfully disagree. Rather, the
reason why DHCD denied the Town’s claim is not because of the quality of the work of Town
counse] and personnel, nor the amount of resources available, but, quite simply, because neither
the law nor the facts are on the Town’s side in this instance.

It bears noting in conclusion that the Town's decision to investigate the issue of GLAM in
the first place was occasioned, at least in part, by pressure from a private, for-profit corporation,
whose sole purpose is to frustrate and delay the Project. We urge the Board not to again bow to
such pressure, and instead recognize the plain fact that an appeal of the DHCD Decision would
serve no legitimate public purpose, but rather would be in service of private, commercial interests
determined to defeat this project and force the Applicant to incur further costs.

In sum, the Applicant respectfully submits that for the Board to pursue an appeal of the
DHCD Decision would be frivolous, would be a waste of time, effort, and taxpayer funds, and
would prejudice the Applicant. We therefore respectfully request that the Board decline to appeal
the DHCD Decision, and allow this Application to proceed on its merits.

Very truly yours,

REGNANTE STERIO LLP
Attorneys for Applicant
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By:J zse D.“chomer, Esq.
‘1? heodore C. Regnante, Esq.

cc. Development Team
Amy E. Kwesell (North Reading Town Counsel)
Michael Gilleberto (North Readi g Town Administrator)
Danielle McKnight (North Reading Town Planner)



Commonwealth of Massachusetts
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Cheries D, Bakes, Governor 4 Karyn E, Polito, Lt Governor ¢ Jenelle L. Chum, Undersceretary

October 4, 2019

Mr. James Demetri, Chairperson

North Reading Zoning Board of Appeals
235 North Street

North Reading, MA 01864

Re: 20 Elm Street, North Reading, Notification of General Land Area Minimum as Defined under 760 CMR
36.033)(t) and Notification of Housing Unit Minimum (10% of Total Housing Units) as defined under 760 CMR
56.03 (a)

Dear Mr. Demetri:
The Department of Housing and Community Development (DHCD) is in receipt of the Town of North Reading’s
August 22, 2019, letter to Theodore C Regnante, Esq Attorney Regnante NY Ventures, LLC,

. represents
(Applicant), regarding its application for a Comprehensive Permit for 20 Elm Street, North Reading. The Town’s
August 22, 2019, letter sought to provide notice pursuant to 760 CMR 56.03(8) that the Town of North Reading
Zoning Board of Appeals (Board) considers the denial of the Applicant’s application for a Comprehensive Permit
to be consistent with local needs.

Reading comprising more than 1.5% of the total land area as defined under 760 CMR 56.03(3)(D).

The Bosrd also indicated that the Town’s current SHI count may be in excess of the 10% housing unit minimum

pursuant to 760 CMR 56.03 (3) (a). Although the Board acknowledges that the Town’s SHI percentage listed by
DHCD is 9.61% (Exhibit A in Board’s documentation),the Board believes that with inclusion of 42 “rent-controiled

100 Cambridge Strest, Suite 300 www.mass,gov/dhed
Boston, Massachuscits 02]14 617.573.1100



Re: 20 Elm Street, North Reading, Notification of General Land Area Minimum as Defined under 760 CMR
56.03(3)(b) and Notification of Housing Unit Minimum (10% of total howsing units) as defined under 760 CMR

56.03 (a). Page 2.

Regulatory background the on the Notification of Housing Unit Minimam (10% of Total Housing Units) as
defined under 760 CMR 56.03 (a):

For purposes of calculating whether the city or town's SHI Eligible Housing units excsed 10% of its total housing
wnits, pursuant fo M.G.L. c. 40B, § 20 and 760 CMR 56.00, there shall be a presumption that the latest SHI contains
an accurate count of SHI Eligible Housing and total housing units. b1 the course of a review procedure Dpursuant to
760 CMR 56.03(8), a party may introduce evidence to rebut this Dresumption, which the Department shail review on
a case-by-case basis, applying the standards of eligibility for the SHI set forth in 760 CMR 56, 03(2). The total monber
of housing units shall be that total manber of year-round units enumerated for the city or town in ths latest available

United States Cengis.

For further clarification, unlike group homes, which are subject to SHI unit eligibility critetia under section ILA2.¢
of DHCD's ¢. 40B Guidelines', and are defined under the General Land Area Minimum Guidelines (revised
4/20/18) (the “GLAM Guidelines”), other housing, including without limitation units in manufactured housing
communities, must meet SHI project eligibility criteria for Low or Moderate Income Housing under section ILA. 1.
Such project eligibility criteris including the following: 1) eligible Subsidy program (i.e., through a Subsidizing
Agency and as provided under the 40B Guidelines ) 2) affordability (household income and, as applicable, asset
limits); 3) housing costs; 4) & long-term Use Restriction; and 5) Affirmative Fair Housing Marketing and Resident
Selection Plan. .

Regulatory Background on the General Land Area Minimum as Defined under 760 CMR 56.03(3)(b)

For the purposes of calculating whether SHI Eligible Housing exists in the city or town on sites
comprising more than 1%:% of the total land area zoned for residential, commercial, or industrial use,
pursuant to MG.L. c. 40B, § 20:

1. Total land area shall include all districts in which any residential, commercial, or industrial use
is permitted, regardless of how such district is designated by name in the city or town's zoning

by law;

2. Total land area shail include all un-zoned land in which any residential, commercial, or
industrial use is permitted; — -

3. Total land area shall exclude land owned by the United States, the Commonweaith or any
political subdivision thereof. the Department of Conservation and Recreation or any state
public Authority, but it shall include any land owned by a housing authority and containing

SHI Eligible Housing;

4. Total land area shall exclude any land area where gl residential, commercial, and industrial
development has been prohibited by restrictive order of the Department of Envirornmental
Protection pursuant to MG.L. c. 131, § 404. No other swamps, marshes, or other wetlands

shall be excluded; -

! Available at hitps:/fwww.mass.cov/files/documents/20] 7/10/10/zuidecornprehensive rmit,pdf .

2 Availsble at hitps://www.mass.cov/files/documents/201 8/05/07/g;;idelinescalculatirmlanduse.pdtl




Re: 20 Elm Street, North Reading, Notification of General Land Area Minimum as Defined under 760 CMR
56.03(3)(b) and Notification of Housing Unit Minimum (10% of total housing units) as defined under 760 CMR
56.03 (a). Page 3.

9. Total land area shall exclude any water bodies;

6. Total land area shall exclude any flood plain, conservation or open space zone if said zone
completely prohibits residential, commercial and industrial use, or any similar zone where
residential, commercial or industrial use are completely prohibited:

7. No excluded land area shaill be counted more than once under the above criteria.

Only sites of SHI Eligible Housing units inventoried by the Department or established according to-760-
CMR 56.03(3)(a) as occupied, available Jor occupancy, or under permit as of the date of the Applicant's
Initial submission to the Board shall be included toward the 1%% minimum. For such sites, that
proportion of the site area shall count that is occupled by SHI Eligible Housing wunits (including
impervious and landscaped areas directly associated with such units).

DHCD issued the GLAM Guidelines to increase fairness, improve the efficiency of the application review process,
and to ensure cousistency with the intent of the regulations for the purposes of calculating whether SHI Eligible
Housing is on sites comprising more than 1.5% of the total land ares zoned for residential, commercial, or industrial

use, pursuant to M.G.L. c. 40B, § 20.

Notice Requirements under 760 CMR 56.03(8) and the January 17, 2018 1.5% Guidelines for Caleulating
the 40B General Land Area Minimum

DHCD finds that the Board submitted notice to the Applicant and DHCD within 15 days of opening up the local
hearing and the Applicant challenged the Board’s assertion within the proper timeframe, 15 days from receipt of the
Town’s notification. - —



Re: 20 Eim Street, North Reading, Notification of General Land Area Minimum as Defined under 760 CMR
56.03(3)(b) and Netification of Housing Unit Minimum (10% of total housing units) as defined under 760 CMR
56.03 (a). Page 4,

The Board’s Submission

» The Board states that the basis for its safe harbor assertion is that it has achieved the 1.5% General Land
Minimum because it claims that there is SHI Eligible Housing existing in the Town on sites comprising one
and one-half or more (1.55%) of the total land area zoned for residential, commercial, or industrial uss,
although notes that the calculation is preliminary,

» The Board claims that the total acreage attributable to the denominator of its calculation is 5,924, and that the
total acreage attributable to the numerator of itg calculation of 1.55% is 91.721 acres (noting an additional
“poteatial” acreage of 6.56 for the “rent-controlled mobile home park”umigs).

> The Group Homes Acreage Calculation (“GHAC™) requested of DHCD under the GLAM Guidelines is 59.14
acres, accounts for almost 65% of the numerator.*

> The Board, although acknowledging that the SHI percentage listed by DHCD is 9.61%, also claims that it has
subsidized housing in excess of 10% based on jts assertion that the SHI should include 42 units across two
“rent-controlled mobile home parks,” and based on its assumption that it has more group home units than the
49 units listed on the SHI due to the large acreage identified through the GHAC.

As supporting documentation for its submission, the Board provided, solely in hard copy (paper and scanned) the
following: Department of Housing and Community Development CH40B Subsidized Housing Inventory, dated
7/15/2019; email comrespondence with DHCD by which the GHAC was provided; a single-page document “Town of
North Reading General Land Area Minimum calculation — August 22, 2019 with tables related to calculation of the
numerator; a map titled “Land Excluded from Total Town Acreage”; a “GLAM Denominator” table; an “SHI Sites”
map; two additionsl “North Reading GLAM Calculation” tables; and an untitled table by “LOC_ID” with parce] ID,
address, acreage and owner information for parcels that are almost entirely shown &s owned by the Town of North

The Applicant’s Submission
> The Applicant argues that the Board’s submission is defective as a procedural matter since it was not

submitted, infer alia, as digite] files with parcel data compliant with the state’s Level 3 Digital Parcel Standard
as provided in the GLAM Glﬁ(!elines, and as an evidentiary matter since the. Board did not adequately

Home Area Acreage Calculation to be performed prior to the Board’s invocation of the General Land Area Minimum Safe
Harbor. Additionally, within 7 days of the € ensive Permit application, the Board must submit notice to DHED, DMH
and DDS requesting the Group Homes Acreage Calculation together with the SHI Sites Submission List.
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» The Applicant argues that the Board’s denominator calculation must be increased by 227.39 acres since the
Board improperly excluded: I) three parcels with properties listed on the SHI, including two properties owned
by the North Reading Housing Authority and one property that is privately owned; 2) parcels owned by
religious institutions; 3) tax-exempt properties that are privately owned; 4) the entire parcel for which the
North Reading Housing Authority only retains a partial ownership interest (a single unit out of 150-unit
condominium); and 5) tax title properties.

> The Applicant argues that the Board failed to establish the land area it claims for the five non-group home
properties listed on the SHI since it provided inadequate supporting documentation as to how it arrived at its
calculation generally, or specifically with respect to Directly Associated Areas. (including the removal of area
in excess of the minimum lot area required under applicable local zoning) and prorated area (comesponding
to the proportion of housing units that are SHI Eligible).

> The Applicant asserts that based on its own calculations, the numerator must be reduced by 3.08 acres since
the Board improperly included as Directly Associated Areas: 1) non-actively maintained wooded land that is
not within fifty feet of buildings and within required dimensional requirements (four properties); 2) a
duplicate count of the area of a building, possibly due to incorrect proration (one property); and 3) incomect
inclusion of land outside of the property lines (two properties)’ .

> The Applicant additionally asserts that the Board’s numerator calculation must be reduced by 44.47-48.13
acres to exclude non-Directly Associated Areas from the GHAC (the first figure appears to represent acreage
in excess of the minimum lot area required under local zoning for the zoning districts where the group homes
are located, as deduced by the applicant, and the second figure appears to include added area that is not
Directly Associated).®

» The Applicant also refutes the Board’s assertion that it has SHI Eligible Housing in excess of 10% based on
the Board’s acknowledgment that the SHI provided by DHCD at the time of the Applicant’s Application lists
the Town at 9.61%, and that the Board has failed to provide any supportive documentation to rebut the
accuracy of the SHI. '

» The Applicant submitted the following documentation with its response to the Board’s safe harbor assertion:
a table identifying parcels that the Applicant claims were improperly excluded in the Board’s denominator
calculation; a table comparing the Board’s numerator calculation to the Applicant’s consultant’s calculation
by SHI listing; maps showing SHI parce] and Directly Associated area boundaries; and redacted information

relating to group homes.

Discussion and Findings
General Land Area Minimum as Defined under 760 CMR 56.03(3)(b):

The Applicant and Board disagree on North Reading’s total area zoned for residential, commercial, or industrial use
(the denominator), as well as the portion of such land that is comprised of SHI Eligible Housing (the numerator). As
a general matter, DHCD cannot analyze the discrepancies between the Board®s and Applicant’s calculations of the
denominator and the numerator because of the Board’s fundamentally inadequate submission with respect to
documenting the factual bases for its calculations and providing supportive documentation consistent with the GLAM

3 The Applicant states that it attempted to ascertain how the Board arrived at its calculation of the numerator through & public
records request to the Town, and thenTised its own consultant to analyze the records that were produced along with MassGIS
public data.

§ The Applicant indicates that it was able to ascertain the group home locations based on its public records request to the Town

and the Applicant’s own public records research and analysis of MassGIS data. The Applicant noted that it redacted information
to the extent it deemed necessary to avoid any possible disclosure of sensitive/confidential information relating to confidential

DDS/DMH group homes.
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Guidelines. Based on the inadequacy of the Board’s submission alone, DHCD finds that the Board has failed to meet
its burden of proof in asserting the 1.5% GLAM safe harbor. DHCD also notes some additional bases as to why the

1.5% GLAM safe harbor has not been met below.

The Denominator

The regulations and GLAM Guidelines are clear that Total Land Area shall exclude land owned by the United States,
the Commonwealth or any political subdivision thereof, the Department of Conservation and Recreation or any state
public authority, but it shall include any Jand owned by a housing authority and containing SHI Eligible Housing.
The Applicant details how the Board’s denominator calculation improperly classifies and excludes over 227 acres of
land as government-owned, including land owned by the North Reading Housing Authority containing SHI Eligible
Housing, privately owned land, and tax title land.” Since the Board has failed to meet its burden in supparting how
it arrived at its denominator caleulation generally, and in identifying the particular bases (consistent with the
regulations and GLAM Guidelines) for excluding units by parcel, DHCD credits the Applicant’s addition of 227.39
acres to the denominator.

The Numerator

Even if the Board’s calculation for the denominator of 5,924 acres were correct, the Town still would need a numerator
of 89 acres in order to meet the 1.5% safe harbar. A reduction of merely 3 acres from the numerator would cause the
Town to fall below 1.5%. The Applicant argues that 3.08 acres should be deducted from the numerator and provided
the bases for this deduction. The primary basis provided is the Board's inclusion of non-Actively Maintained wooded
or vegetated areas not within required side, front, or rear yard dimensional requirements and not within 50 feet
of a building footprint. DHCD .agrees that such areas are explicitly excluded under the definition of Directly
Associated Areas in the GLAM Guidelines. Since the Board has failed to meet its burden in supporting how it arrived
at its numerstor calculation generally, and specifically as to Directly Associated area and prorated area, DHCD credits
the Applicant’s 3.08 acreage deduction from the numerator.

For the foregoing reasons, DHCD finds that the Board has failed to meet its burden to demonstrate that it has achieved
the 1.5% General [and Ares Minimum. —

DHCD also notes that the Applicant has made a compelling case to overcome the presumption of validity of the
GHAC figure provided by DHCD and to demonstrate that the entire GHAC acreage should not be credited to the
numerator. However, since the Board has failed in meeting its burden for the other reasons discussed above, DHCD

need not address the merits of the Applicant’s rebuttal or the GHAC here,

Honsing Unit Minimum (in Excess of 10% of Total Blousing Units) as Defined under 760 CMR 56.03(a):

DHCD finds that the Town*s-SHI count as of the date of Application (July 10, 2019) filing-was 9.61%. The Board
did not provide supportive documentation with its August 22, 2019 submittal to rebut the accuracy of the SHI,
including any documentation as to the purported SHI eligibility of 42 “rent controlled mobile home parks” units,
There was not even mention of the eligible Subsidy program pertaining to such units, which is a fundamental
requirement for SHI inclusion under the c. 40B statute, regulations, and guidelines, Consequently, the Board has not

? Section V of the GLAM Guidelines provide that “land owned by & political subdivision” does not include tax title properties.
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met its burden under 760 CMR 56.03(8) as to the Housing Unit Minimum safe harbor as defined under 760 CMR
56.03(a). .

Conclusion

DHCD finds that the Board has not met its burden of proof concerning the General Land Area Minimum s Defined
under 760 CMK 56.03(3)(b) because the Applicant’s August 22, 2019 submission was wholly inadequate. The Board
did not submit data in specified electronic formats that would enable reviewers (including the Applicant) to validate
the resulis. Additionally, the Board’s submission included other significant deficiencies or errors discussed above,
including without limitation, the Board’s failure to adequately support its exclusion of land from the denominator and
apparent improper exclusion of non-government owned and housing authority owned land from the denominator, as
well as the Board’s failure to adequately support its inclusion of land in the numerator and apparent improper inclusion
of non-Directly Associated Areas in the numerator.

DHCD also finds that the Board has not met its burden of proof concerning the Housing Unit Minimum (SHI
Eligible Housing units in excess of 10% of total housing units) as defined under 760 CMR 56.03 (a) as it did not

rebut the acouracy of the SHL

If either the Board or the Applicant wishes tc appeal this decision pursuant to 760 CMR 56.03(8), that party shalt file
an interlocutory appeal with the HAC on an expedited basis, pursuant to 760 CMR 56.05(9Xc) and 56.06(7)(eX(11),
within 20 days of its receipt of the decision, with a copy to the other party and to the Department. If you have further
questions, please contact Phillip DeMartino, Technical Assistance Program Coordinator, at (617) 573-1357 or

phillip.demartino@mass.gov.
Sincerely, K\
o, sy,

Associate Director
Departinent of Housing and Community Development

cc Michael P. Gilleberto, Town Administrator, North Reading
Theodore C. Regnante, Esq, Regnante Sterio, LLP



